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In a decision dated June 30, 2004, the Supreme Court held in favor of Internet Service 
Providers ("ISPs") in their long-running case against the Society of Composers, Authors 
and Musical Publishers of Canada ("SOCAN") regarding the now famous Tariff 22. This 
important decision clarifies a complex and difficult question over alleged copyright 
infringement committed over the Internet. 

Parliament added section 3(1)(f) of the Copyright Act (the "Act") in 1989 to provide 
copyright holders with the exclusive right to communicate a work to the public by way of 
telecommunication1. This section grants copyright holders with a new right to authorize 
or prevent anyone from communicating his or her literary, dramatic, musical or artistic 
work to the public through modern means such as satellite, the Internet, etc. 

Armed with this new section, collective societies managing the right on behalf of 
copyright holders requested that a specific tariff be adopted by the Copyright Board in 
order for them to collect royalties associated with Internet downloading. SOCAN thus 
applied to the Copyright Board for approval of tariff 22 in 1995. According to this tariff 
proposal, royalties were due whenever musical works were communicated over the 
Internet. SOCAN wanted (i) royalties to be payable by anyone involved in the Internet 
communication and (ii) communication to the public to be deemed to occur when musical 
works can be accessed by an end-user through a computer device connected to the 
network. 

Accordingly, anyone who would provide access to the Internet would be liable for paying 
royalties and the exemption under paragraph 2.4(1)(b) of the Act2 would not apply. 

The Copyright Board found that while content providers are liable for copyright 
infringement, that the normal activities of ISPs, which provide users with the 
telecommunication means through which they can access the Internet, do not constitute 
"communication" and should therefore benefit from the exemption under paragraph 
2.4(1)(b). 

The initial 1995 ruling went further ahead by holding that even when ISPs do more than 
act as a mere transmitter, no copyright liability could be incurred in Canada unless the 
communication originates from a server located in Canada (and under certain 
circumstances, when the content provider specifically targeted end-users in Canada). 

The Federal Court of Appeal dismissed the Board's decision on the basis that the Act 
applied to any telecommunication that has a real and substantial connection with Canada. 



According to the court, application of the Act is not limited to communications 
originating from a server located within Canadian territory. The court agreed with the 
Board's view according to which mere intermediary activities could not lead to copyright 
infringement. However, because ISPs create a "cache" of protected materials to conduct 
their transmission activities, the court found that ISPs do not act as mere intermediaries 
and are therefore liable for copyright infringement under Tariff 22. 

The case was finally brought before the Supreme Court which, by a 8 to 1 majority, 
agreed with the ISPs. The Court took advantage of this decision to set out the conflict of 
laws rule to be followed when applying the Act to international communications 
occurring on the Internet (1). The Court also ruled that ISPs really and substantially 
connected with Canada, even if they create a cache copy of contents, could not in 
principle be held liable for copyright infringement (2). 

The majority's ruling can be summarized as follows: 

1. GEOGRAPHIC SCOPE OF THE COPYRIGHT ACT 

CONFLICT OF LAWS RULE 

The Copyright Act applies to international communications that have real and 
substantial connections with Canada, consistently with the principles of order and 
fairness and international comity. 

CONNECTING FACTORS 

Connecting factors to take into consideration when identifying real and substantial 
connections with Canada include, in varying degrees depending on the 
circumstances of each given case, the situs of the content provider, the host 
server, the intermediaries and the end-user. 

According to the Court's analysis, an ISP located in Canada could therefore fulfill 
the real and substantial connection test which triggers the application of the Law. 

2. SUBSTANTIAL SCOPE OF THE COPYRIGHT ACT 

The Court found that the Parliament's intention, when enacting section 2.4(1)(b) 
of the Act, was to establish a distinction between content providers and service 
providers which merely provide technical means of telecommunications through 
which content is communicated. This latter category can include ISPs as well as 
other intermediaries such as host servers. In accordance with the Copyright 
Board's decision, the Supreme Court held that "Caching (...) should not, when 
undertaken only for such technical reasons, attract copyright liability and 
therefore comes within the shelter of section 2.4(1)(b)". 

The situation differs when the intermediary has knowledge that the content is 
infringing copyright and has the technical means to take down the 



communication. The decision states that under such circumstances, the 
intermediary can be held liable when it actually "authorized" the infringing 
conduct. "Authorization" exists when the intermediary approved sanctioned, 
permitted, favored or encouraged the infringing conduct. Implicit authorization 
could, under certain circumstances, be characterized when the intermediary was 
notified and failed to block access to the infringing content. 

Dissenting Judge Le Bel focused on the international component of the analysis, 
i.e., localization of the infringing behavior. 

According to him, Parliament did not intend the Act to apply extraterritorially. 
One must therefore verify whether or not a conduct infringing Canadian law took 
place in Canada. Contrary to the majority's opinion, Le Bel agreed with the 
Copyright Board's decision and held that Canadian law applies when the situs of 
the host server is in Canada. The content provider, who is liable for infringing 
copyright, could therefore only be convicted under Canadian law when the host 
server is located in Canada. 

The Tariff 22 decision is in line with global trends in comparative civil and 
criminal law, which tend to exclude ISPs from liability for data communicated 
though their infrastructure. Application of the unilateral conflict of laws rule laid 
down by the Court to other factual circumstances might lead, however, to 
problems in the future. 

1 S. 3(1)(f) of the Act: "For the purposes of this Act, "copyright", in relation to a work, 
means the sole right to produce or reproduce the work or any substantial part thereof in 
any material form whatever, to perform the work or any substantial part thereof in public 
or, if the work is unpublished, to publish the work or any substantial part thereof, and 
includes the sole right (...) in the case of any literary, dramatic, musical or artistic work, 
to communicate the work to the public by telecommunication."

2 S. 2.4(1)(b) of the Act: "For the purposes of communication to the public by 
telecommunication (...) a person whose only act in respect of the communication of a 
work or other subject-matter to the public consists of providing the means of 
telecommunication necessary for another person to so communicate the work or other 
subject-matter does not communicate that work or other subject-matter to the public;"
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